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The Dutch Act on Collective Settlement of Mass Claims
•

Into force on 27 July 2005

•

Embodied in articles 7:907 – 7:910 Dutch Civil Code (DCC) and
articles 1013 – 1018 Dutch Code of Civil Procedure (DCCP)

•

Initially inspired by events causing mass personal injury

•

In practice mainly used in securities litigation

Key features of the WCAM I
•

Settlement agreement (no need for preliminary court proceedings in which the
party allegedly liable has been found liable)

•

Parties:
– the party allegedly liable (or an insurer):
a party that has undertaken the obligation to compensate the injured
persons
– the representative organization:
a foundation or association possessing full legal capacity, which, according
to its articles of association, represents the interests of the injured persons
(the “class”)
– the administrator:
a legal entity, usually a foundation, that is incorporated for the purpose of
executing the settlement and distributing the settlement sum

Key features of the WCAM II
•

The representative organization(s) and the party/parties allegedly liable jointly
request the Amsterdam Court of Appeal to declare the collective settlement
binding for the entire group of injured persons

•

If the Amsterdam Court of Appeal declares the collective settlement agreement
binding, it binds all persons covered by its terms, except for those who have
‘opted-out’

•

A binding declaration is likely to be recognized in other member states of the
European Union under the Brussels I Regulation and in Switzerland, Iceland and
Norway under the Lugano Convention of 30 October 2007

•

The Dutch system is unique in Europe and makes the Netherlands an attractive
jurisdiction for settling international mass damages

Settlement agreement
•

Voluntary settlement agreement concerning compensation of mass damages
(any kind of damages ranging from personal injury to securities fraud)

•

The agreement must meet certain minimum provisions
Such as:
– an accurate description of the group of injured persons represented in the
settlement agreement, i.e. the class
– the compensation that will be awarded
– the conditions an injured person has to meet to be entitled to compensation
– how the compensation can be obtained

Representative organization
•

A foundation or an association (or multiple ones) with full legal capacity, which,
according to its/their articles of association, represents the interests of the
injured persons

•

The representative organization(s) must (jointly or otherwise) be sufficiently
representative of the interest of the injured persons
– the representative organization(s) may also be representative of non-Dutch
persons

•

In practice often a special entity which is set up for the purpose of the settlement
under the WCAM or an established consumer or investor’s organization

The party/parties allegedly liable
•

The party allegedly liable commits itself by way of the settlement agreement to
pay compensation for the damage caused by an event or similar events

•

May be any party wishing to compensate the damages of the injured persons
(in practice: the party that caused the damages or an insurer)

•

The party/parties allegedly liable may also form a foundation or association that
will represent its/their interests in the settlement agreement

The administrator
•

Although a legal entity is always appointed as an administrator, the WCAM does
not include a reference to one

•

The administrator is in charge of the execution of the settlement and acts as
trustee of the settlement fund

Standard Procedure
•

Settlement agreement

•

The representative organization(s) and the party/parties allegedly liable jointly
request the Amsterdam Court of Appeal to declare the settlement agreement
binding by way of a joint petition (verzoekschrift)

•

Preparatory hearing

•

Notification of the settlement, petition and upcoming hearing

•

Hearing

•

Court decision

•

Notification of the Court’s decision and opt-out period

•

Distribution of the settlement compensation

Main elements to be considered by the Court
•

The WCAM provides minimum provisions that the settlement agreement has to
meet (article 7:907, paragraph 2 and 3 DCC), such as:
– the representative organization(s) has/have to be sufficiently representative
of the interests of all injured persons represented in the settlement
agreement, i.e. the class
– the collective settlement has to be deemed reasonable
(is the amount of compensation reasonable – damage scheduling)
– the injured persons will have to be properly notified of the settlement
agreement, the binding declaration and the possibility to opt-out
– sufficient security for payment of the claims

Opt-out
•

As a result of the binding declaration the injured parties will automatically
become party to the settlement agreement, except for those who have opted-out

•

The opt-out period is set by the Court

•

The opt-out period lasts at least three months from the moment of public
announcement of the binding declaration

•

Any person who opts-out of the settlement agreement is not bound by its terms
and thus retains its right to initiate individual proceedings against the
party/parties allegedly liable

•

Injured persons who could not have become aware of their right to claim
compensation under the settlement agreement during the opt-out period are
entitled to opt-out once they become aware of that right

•

Parties to the settlement agreement may stipulate in the settlement agreement
that the party/parties allegedly liable have the right to (jointly) terminate the
agreement if it lacks a substantial number of participants, i.e. a substantial
number of injured persons opts-out

International jurisdiction of the Dutch Courts I
Main grounds for jurisdiction of the Dutch Courts under the Brussel I Regulation
(EEX Regulation) and the Lugano Convention
•

General jurisdiction
– If the defendant is domiciled in the Netherlands (art. 2 Brussels I)

•

Special jurisdiction
– In matters relating to a contract; if the place of performance in question lies
in the Netherlands (art. 5 Brussels I)
– In matters relating to tort; if the place where the harmful event occurred or
may occur lies in the Netherlands
– In the event of a number of defendants; when one of them is domiciled in
the Netherlands and the potential claims are so closely connected that it is
expedient to hear and determine them together to avoid the risk of
conflicting judgements resulting from separate proceedings (art. 6 Brussels
I)

•

Prorogation of jurisdiction
– Choice of forum for (a) Dutch Court(s) (art. 23 Brussels I)
– If the defendant enters an appearance without contesting jurisdiction

EU member states and the Lugano countries

International jurisdiction of the Dutch Courts II
Main grounds for jurisdiction of the Dutch Courts with respect to proceedings
instituted by a petition (such as a WCAM petition)
•

If any petitioner, or any of the interested parties referred to in the petition, has
his domicile in the Netherlands

•

If the petition is related to writ of summons proceedings that are pending in the
Netherlands

•

If the matter is otherwise sufficiently connected with the jurisdiction of the
Netherlands

Converium Case
•

•

•
•
•

•
•

F-cubed case: shareholders of Converium, a Swiss reinsurance company,
claimed damages for the loss of value of Converium’s share price after
Converium announced increases to its loss reserves in the period from 2002
through 2004
The United States District Court for the Southern District of New York certified a
class consisting of all U.S. persons who had purchased Converium securities on
any exchange, as well as all persons (regardless of their residence) who had
purchased Converium securities on a U.S. exchange
The U.S. Court excluded from the class all Non-U.S. persons who had
purchased Converium securities on any non-U.S. exchange (Non-US investors)
The U.S. consolidated class action was settled and the settlement agreement
approved by the U.S. Court
Converium and its shareholder ZFS agreed to collectively settle the potential
claims of all Non-U.S. investors, who were predominantly domiciled in
Switzerland and the U.K., under Dutch law with a Dutch foundation established
for that purpose
A WCAM-procedure was initiated requesting the binding declaration of the
settlement agreement
The Amsterdam Court of Appeal assumed jurisdiction to hear the case whilst
there was no, or only a weak link with the Netherlands

International Jurisdiction of the Dutch Court: the Converium case
•

Dutch Converium shareholders
– domiciled in the Netherlands (art. 2 Brussels I)
– the representative organization is a foundation existing under the laws of
the Netherlands and has the obligation to pay compensation under the
settlement agreement. Therefore, the obligation to pay the compensation to
the injured persons has to be executed in the Netherlands (art. 5 Brussels I)

•

Converium shareholders in the European Union and Lugano Countries
– the obligation to pay the compensation has to be executed in the
Netherlands (art. 5 Brussels I)
– (i) the (potential) claims of the applicants in other member states of the
Brussels I and Lugano Convention stating that the injured parties do not
have the right to claim for a higher compensation than entitled to under the
settlement agreements and (ii) the request to declare the judgement
binding were so closely connected that it was expedient to hear and
determine them together to avoid the risk of irreconcilable judgements
resulting from separate proceedings (art. 6 Brussels I)

•

Other Converium shareholders
– two of four petitioners are domiciled in the Netherlands and the case was
also closely connected with the jurisdiction of the Dutch Court in other
respects (art. 3, paragraphs a and c DCCP)

Recognition and enforcement of a binding declaration
In the European Union and Lugano countries
•

In principle, recognition without any special procedure being required

•

Enforceable after it has been declared enforceable in exequatur proceedings
(merely formal requirements, ex parte decision)

•

The jurisdiction of the Court of the state of origin may in principle not be
reviewed
Elsewhere

•

In absence of a treaty, it will depend on the international private law rules of the
addressed state; in principle a retrial

Recognition and enforcement of foreign judgements under Dutch
law
•

Recognition of foreign judgements – in absence of a regulation or convention –
is subject to the following conditions:
– Jurisdiction based on internationally accepted standards
– Due process
– Not contrary to public policy

•

Enforcement of foreign judgements in the Netherlands is only possible if there is
a regulation or convention applicable between the Netherlands and the foreign
country in question

Recognition and enforcement of a U.S. judgement under Dutch
law
•

On 23 June 2010 the Amsterdam District Court decided that the final judgement
by the United States District Court for the District of Maryland, approving the
U.S. class action settlement in the Royal Ahold N.V. matter, should be
recognised in the Netherlands so that any Dutch class members who did not
opt-out are bound by the U.S. class action settlement

•

The main reason for this decision was that the proceedings for a class action
settlement in the U.S. are very similar to the Dutch system for collective
settlement under the WCAM

•

However, there is an exception for recognition in an individual case if (i) the
interests of an individual class member were not adequately safeguarded by the
U.S. system (for instance the opt out possibility has not been adequately
communicated to him), or (ii) recognition of the U.S. class action settlement is
unacceptable in view of the standards of reasonableness and fairness

Recent developments with respect to the WCAM
•

Introduction of the possibility to request a preliminary ruling from the Supreme
Court of the Netherlands

•

Legislative bill with respect to amendments of the WCAM:
– making it possible to request a pre procedural personal appearance of the
parties (to provide information or to reach a settlement)
– making mass damages claims in insolvency proceedings easier
– technical improvements of the WCAM

•

Case law:
•
•
•
•
•
•

The Des case
The Dexia case
The Shell case
The Vedior case
The Vie d’Or case
The Converium case
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